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The Tsumib Judgments and their Implications 
for Asserting Ancestral Land Rights in 

Namibia

Introduction
Large parts of Namibia’s central 

northern regions were occupied by the 
Hai||om during pre-colonial times. This 
includes the territory of what is today 
known as Etosha National Park, one of 
Namibia’s foremost tourist destinations. 
Etosha has since time immemorial been 
part of the traditional territory of the 
Hai||om people and on this basis, the 
Hai||om people are entitled to ownership, 
or rights of exclusive beneficial 
occupation, of the land.36 The Hai||om, 
a former hunter gatherer community 
in Namibia, is the largest of Namibia’s 
six San (Bushmen) groups in Namibia 
(Tsumib heads of argument, par. 258; see 
also Dieckmann et al., 2014). 

In 1884, “South West Africa”, was 
declared as a German protectorate. At 
the Berlin Conference the following 
year, Germany undertook to “watch 
over the preservation of the native 
tribes, and to care for the improvement 
of the conditions of their moral 
and material well-being” (ibid.). 
However, Germany did not keep to 

36	Heads of Argument, Tsumib v Government of 
the Republic of Namibia (A 206/2015), par. 61. 
Hereinafter, Tsumib heads of argument. 

Willem Odendaal 

this undertaking and participated 
in a genocide committed against the 
“native tribes”, including the Hai||om 
and San peoples (ibid.).

In the first decade of the 20th 
century, the Hai||om’s ability to 
maintain their traditional lifestyle 
became increasingly restricted by the 
settlement of white farmers and other 
groups on their land, the decimation 
of wildlife by the colonists and further 
statutory and administrative measures 
(Tsumib heads of argument, par. 10). 
Most Hai||om people were forced 
to take refuge in what had been 
established in 1907 as Game Reserve 
Number 2, the forerunner of today’s 
Etosha National Park (ibid.).

After the First World War, Germany 
surrendered South West Africa to 
the Union of South Africa, which 
assumed trusteeship over the territory 
(Tsumib heads of argument, par. 11). 
South Africa was bound by the 1919 
Covenant of the League of Nations to 
enter into a “sacred trust” with the local 
people and to ensure their well-being 
and development (ibid.). South Africa 
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breached their international fiduciary 
duties to the local people, including the 
Hai||om, by causing violations of their 
human rights and the dispossession of 
their lands and livelihoods (ibid.).

In 1954, the Hai||om people living in 
Game Reserve Number 2 were evicted 
by the South African administration 
from Etosha; most members of the 
Hai||om have since then been deprived 
of access thereto.37 

The Hai||om living at Mangetti did 
not experience the same intrusion 
upon their land as the Etosha 
Hai||om (Tsumib heads of argument, 
par. 13). However, in the 1970s, the 
apartheid administration encouraged 
Oshiwambo speaking farmers to settle 
on the land and installed infrastructure 
there to support white farmers in 
the area (ibid.). Currently, Mangetti 
continues to be inhabited by a number 
of Hai||om members, but their rights 
over their land remain uncertain 
(ibid.). 

Namibia gained independence in 
1990, but that has made little difference 
in the lives of the Hai||om people. They 
remain deprived of their land, wildlife 
and natural resources necessary to 
practice their traditional lifestyle and 
culture; they remain poor, dispersed, 
marginalised and subject to ongoing 

37	 In 1958 Game Reserve Number 2 became Etosha 
National Park. Tsumib heads of argument para. 12-13. 

discrimination (Tsumib heads of 
argument, par. 14).

After several negotiations with 
the Government of the Republic of 
Namibia (GRN) failed to assert the 
status of their ancestral land rights, the 
Hai||om people decided to approach 
the Namibian Courts for an answer. 

The Pre-trial Stage
In August 2015, the Legal Assistance 

Centre filed an application for 
representative action on behalf of 
the Hai||om people with the High 
Court of Namibia. These proceedings 
were necessary because the GRN and 
the Hai||om Traditional Authority 
(HTA) were unable or unwilling to 
assist the Hai||om to regain rights in 
their ancestral land (Tsumib heads 
of argument, par. 2). Representative 
actions, or class actions, are not 
recognised by the Namibian legal 
system, and given Namibia’s strict 
rules on standing (“locus standi”), 
the applicants had to come up with 
an innovative strategy to convince the 
High Court to allow the application 
(see Republic of Namibia, 2014). If 
the court accepted the applicants’ 
submissions, then they would have 
been able to take their case to the next 
stage, namely the representative action. 
If the Court was not convinced, the 
application would fail. 
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The eight Hai||om applicants were 
chosen by the Hai||om over the course 
of several meetings. The land which 
is the subject of the claim consists of 
two parts: firstly, the Etosha National 
Park; and secondly, the eleven farms 
in Mangetti West (Tsumib heads of 
argument, par. 1). 

Given the HTA’s inability and or 
unwillingness to represent the Hai||om 
people in the court case, the eight 
applicants reasoned that if they were 
not permitted to represent the Hai||om 
people in the proposed action, the 
court case would never be brought 
and the rights of the Hai||om would go 
unprotected and unfulfilled (Tsumib 
heads of argument, par. 3).

From a total of the 20 respondents 
cited by the applicants, only the 
GRN and the HTA opposed the 
application. Both argued that in terms 
of the provisions of the Traditional 
Authorities Act (25 of 2000) (TAA), 
only the HTA has the right to represent 
the Hai||om in litigation (Tsumib v 
Government of the Republic of Namibia, 
2019, par. 38). The GRN also argued 
that the Hai||om people’s ancestral 
land rights have been extinguished 
(GRN’s heads of argument, in Tsumib 
p. 32). In the absence of statutory law 
supporting ancestral land rights in 
Namibia, the applicants mainly relied 
on constitutional and comparative 
international law to advance their case 
(Tsumib heads of argument, par. 5). 

The Applicants’ Six Claims
While not critical to the Hai||om 

people’s case at the application stage, 
the six claims gave a hint to the court 
as to the claims the applicants would 
want to advance during the ensuing 
action trial stage. 

The first claim is a property rights 
claim, based on communal property 
rights held under customary law, the 
common law, the right to property in 
terms of article 16 of the Namibian 
Constitution, and article 14 of the 
African Charter, read together with 
the applicable international law. The 
applicants claim that the Hai||om are 
entitled to ownership, or rights of 
exclusive beneficial occupation, of the 
land (Tsumib heads of argument, par. 
61).

The second claim is a natural 
resources rights claim and is based on 
article 21 of the African Charter read 
with article 15 of the International 
Labour Organisation (ILO) Convention 
169 on Indigenous and Tribal Peoples 
and the right of all people to self-
determination established under article 
1 of the International Covenant on 
Civil and Political Rights (ICCPR) and 
article 1 of the International Covenant 
on Economic, Social and Cultural 
Rights (ICESCR). The applicants claim 
that the Hai||om are the owners of the 
natural resources, the right to those 
natural resources and compensation for 
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unlawful interreference with that right 
(Tsumib heads of argument, par. 63).

The third claim is a right to 
development claim and is based on 
article 22 of the African Charter, 
read with article 7.1 of ILO 169 
and the right of all people to self-
determination established in article 
1 of the ICCPR and article 1 of the 
ICESCR. The applicants claim that 
the Hai||om people want their right to 
develop their land and compensation 
for interfering with that right (Tsumib 
heads of argument, par. 66).

The fourth claim is brought as an 
alternative claim to the main claim, 
the property claim. It is based on the 
Hai||om’s beneficial occupation and 
use of their ancestral lands under 
Hai||om customary law, the common 
law and article 16(1) of the Namibian 
Constitution read with the applicable 
international law, including article 14 
of the African Charter and articles 13 
and 14 of ILO 169 (Tsumib heads of 
argument, par. 68 & 69). This claim is 
for a declarator of the Hai||om’s right 
to beneficial use (Tsumib heads of 
argument, par. 70).

The fifth claim is a claim for cultural 
and religious rights and is a further 
alternative to the property claim. It is 
based on articles 19 and 21(1)(c) of the 
Namibian Constitution, articles 8, 17 
and 22 of the African Charter, articles 

1, 18 and 27 of the ICCPR, articles 1 
and 15 of the ICESCR, articles 2.2 and 
5(e) of the International Convention 
on the Elimination of all Forms of 
Racial Discrimination (CERD), article 
30 of the Convention on the Rights 
of a Child (CRC) and articles 8(j) and 
10(c) of the Convention on Biological 
Diversity (CBD). The claim supports 
the Hai||om’s right to practice their 
religion and culture on the land within 
the Etosha National Park (Tsumib 
heads of argument, par. 72 & 73).

The sixth claim, the discrimination 
claim, is based on the government’s 
duties to redress the discriminatory 
dispossession of the Hai||om’s land. 
These duties require the government to 
provide the Hai||om with their ancestral 
land and to take various further steps 
to redress the discrimination faced by 
the Hai||om People under colonial and 
post-colonial rule

The primary relief sought in all 
six claims is ownership, occupation 
and/or use of the subject lands, and 
recognition of the historical violations 
of Hai||om rights (Tsumib heads of 
argument, par. 88). If successful in their 
claims, the applicants stated that they 
have no intention of doing away with 
the current tourism activities in the 
Etosha National Park. However, they 
want an opportunity for the Hai||om to 
participate in the management of the 
park and to benefit from proceeds of 
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its tourism activities (Tsumib heads of 
argument, par. 25).

The High Court Judgment
The application was heard in 

November 2018 and judgment was 
given in August 2019. The High 
Court held that the HTA is the only 
competent body to launch the action 
sought by the applicants (Tsumib, High 
Court Judgment, par. 39). The court 
also held that the effect of the order 
sought by the applicants would be to 
lead to the establishment of a parallel 
representative and decision-making 
structures for the Hai||om people, 
which is prohibited by the TAA and 
constitutes a criminal offence (Tsumib, 
High Court Judgment, par. 49). If the 
order was granted, the court argued, it 
would usurp the authority of the HTA 
that has jurisdiction over the Hai||om 
people (Tsumib, High Court Judgment, 
par. 53). The court concluded that the 
applicants have not exhausted internal 
remedies provided for by the TAA in 
asserting their rights nor have they 
challenged the constitutionality of the 
provisions of the Act that they perceive 
to be an obstacle in the way of asserting 
their rights (Tsumib, High Court 
Judgment, par. 61). Consequently, the 
High Court dismissed the application. 

The Supreme Court 
Judgment 

The Supreme Court heard the appeal 
in November 2021 and judgment came 

out in March 2022. The Supreme Court 
held that the TAA did not have the 
effect contended for by the respondents 
and upheld by the High Court (Tsumib, 
Supreme Court Judgment, p. 3). Despite 
the fact that the TAA did not confer 
exclusive competence on a traditional 
authority such as the HTA, however, 
the applicants were not entitled to 
the relief they sought. This is because 
the applicants sought a remedy that 
was not recognised by the Namibian 
legal system (Tsumib, Supreme Court 
Judgment, p. 36).

According to the court, the applicants 
had to show that the common law 
on standing should be developed to 
provide for a representative action 
along the lines they propose. They 
failed to do so because existing forms 
of legal organization could be deployed 
to litigate the contemplated action 
(Tsumib, Supreme Court Judgment, p. 
89). 

The court held further that members 
of the Hai||om community could 
have organised themselves in an 
unincorporated voluntary association 
of persons to pursue the intended 
civil claims (Tsumib, Supreme Court 
Judgment, p. 78). The community 
could also have adopted a constitution 
or passed customary laws regulating 
such matters as who is authorised to 
institute and defend litigation on behalf 
of the community (Tsumib, Supreme 
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Court Judgment, p. 3). In addition, 
the mechanism proposed to determine 
who is a member of the Hai||om people 
and who should benefit from the 
proposed action is also not appropriate 
because this is to be determined by 
them subject to an untenable oversight 
burden placed upon the courts 
(Tsumib, Supreme Court Judgment, 
para. 83 & 84). Finally, the court 
held that the applicants had failed to 
demonstrate the inadequacy of the 
available remedies under existing law 
(Tsumib, Supreme Court Judgment, 
para. 75). Consequently, the Supreme 
Court dismissed the appeal, although 
for different reasons than those given 
by the High Court.

Conclusion
The above two judgments are a blow 

to the Hai||om people and to other 
communities’ efforts to assert their 
rights over what they regard as their 
ancestral lands. While this blow is not 
fatal, the two judgments demand a 
rethink of strategy as to how the courts 
could be approached in future on 
matters regarding ancestral land rights. 
It is also clear from the two judgments 
that Namibian courts remain vigilant 
over the non-relaxation of the courts’ 
restrictive rules on standing. Both 
judgments are disappointing, because 
neither of the two courts considered 
the application of constitutional 
and well-established comparative 
international law, and how these 

could support the rights of indigenous 
peoples’ land rights. Given the ongoing 
battle to solve Namibia’s ancestral 
land rights question, this might have 
been an opportune time to consider 
the broader implications of applying 
the well-established comparative 
international law precedents on 
ancestral land rights to the current 
Namibian situation. Nevertheless, 
given the recommendation by 
the Commission of Inquiry into Claims 
of Ancestral Land Rights and Restitution 
in 2020 that Parliament should develop 
suitable legislation to support ancestral 
land rights claims in Namibia, the 
two judgments could provide some 
important insights into how this could 
be achieved in future. 
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